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("€!") Order-In-Appeal No. and Date 25.08.2023

(if)
aRafr TT/ sf7 f@a rarr fig, rga (srfta)

Passed By Shr~ Shiv Pratap Singh, Commissioner (Appeals)

sta RRRaia[
('cf) Date of issue-

28.08.2023

. Arising out of Order-In-Original No. 152/AC/DEM/MEH/ST/Kiran Construction/2021-22 dt.

01:04.2022 & Order-In-Original No. 80/AC/DEM/MEH/ST/Kiran Construction/2022-23
(s-)

dated 20.06.2022- passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate.

61 l\1 ~ cfi ct I cfiFITTf ~ "9clT / M/s Kiran Construction, 2, Motisagar Society, Nr. Railway

(a) Name and Address of the Crossing, Visnagar Link Road, Mehsana Industrial Estate,
Appellant '

Gujarat - 384002.

Rt? fa zrft-s@r a sriats rzramar ?t az<rsra 4fa zrfnfaR aaTGTV
rf@east#st sf srerar galwrlaTammar2, fR2asrh fas gtmare1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. ·

laqr mta]rurma:­
Revision application to Government of India:

( 1 ) h.£ta grad teen sf@fa, 1994 RR7 err sa fl aarg rdkattn err #t
sT-rtk rrr reg# h siasiaglwr 3re#aa sta, ta ra, f@a iari4, zusa fa+TT,
tf ifr, sf7a tr sra, tif, & R@ct: 110001 # Rtst are@:­

I

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 o"o 1 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) zafa ft zrR hr ii sa -o;m $_1Acfil< "€fR "fl' fcnm '4-{□:Slill{ <TT 3fr4' cfil{©!~ if <TT fcnm
'4-{U,s Iii !Cff ~ft{ '4-10:S Pl trsra grf, <TT fc\>m '4-1 osrtrvetarz ag fft arr
nr fa#ft suer gtmmr fatatag&z.

In case of any loss of goods where the loss occur in transit f
warehouse or to another factory or from one warehouse to another
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(a) mahatgfr zag r regfaff@a mtTarah [aRfusir green mgr T
area gr# aRazat #titsaharzg frg at7gr R l!lfcla

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ·

(W.) atfctir. ,fr9 I <:lrt ci?r gr«a genkgar Ru Rtzr#fezrRt&z silksr# <r
ntt tu± fa ah gt~@en rgma, zfhara trrfui ell"~~ "l!T cffc{ if ITT~ (rr 2) 1998

mu 109 ID"D"~~ lfQ;Wt

Credit of any duty allowed to be utilized tm.vards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such ·
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) Rt saraa green (fa) Para4, 2001 # fa 9 a ziafa faff@eyrir<-8 if ir
'Sf@'llT if, faer ah #fagr 3fa Rrttcn ;?{- ffl m # flag-s?gr vi srfl zr2gr Rt if-if
4fat ah arr 5a sac far star 4ff@q s# tr tar < mi gr gff a siafa tr 35-~ if

f.=rmfur fr h grar aqr ?rr €tr-6 arr fr 4fa ft2ltafzq
The above application shall be made in duplicate in Form No. EA-8 as specified

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicate<;l and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfas smaaa ah rrzi iarm gm area sqt r 3a ma 3ats? 200/- ft ratRt
srgs saziiqa q4 ta star zr at 1000/- tR@ratft=qt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. :

fir area, hr€krsgrar genvi lat #c sf«rtnatf@aw a# ,fasf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Rt sq«a.grn sf@Ru, 1944 Rt ear 35-f1/35-za siaia:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) saRfa Rehaaarg sr h srata Rt sfla, sfhr amtta green, a{tr
s«qr<a green vi hara sf@,a +tat@raw (f@tee) Rt 4fr2frr ft~mt, zT«rara 2d Tr,

csf§l-llffi '4cG,,~, fin:'~.z.-ffll.Z, &l~l-{c.i&ll~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one vyhich at least should be accomp l<'I...."l ""· ee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ ~•\,ll- /

2 -~ , 'I'd.gs a
le \i'. .I
%~-
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refund is upto 5 Lac, 5 Lac to 50 Lac and::.~1:;>~ve 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar_' of a branch of ally nominate public
sector bank of the place where th~_;P,encp. of an:y norrrin,ate public sector bank of the
place where the bench of the Triburi·a.1 is situated:· .· · .-,,_.

(3l ~~ 31Rl<r ii" #$q er?ii mtarr zarz it r@taqjara fuR mr rara sv@
±«r f@at sar arfeg s a ztk g#ft fa fear rt #f ii" auk ah fu zrfrfa sf)tr
qntf@nawrRtusft zr#tzat Rt caaaa far srare

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee· of Rs.100/- for .each..

(4) rljjljj~lj r«ea arfefr 1970 rt ti1fer ft rag4t -1 h siai Ffmfta" fa gar s
rear r ±err?gr rznf@tf ff 7fear eh star ii" q@ta Rtus fars 6.50 ht nr rlj Ill j ('j lj

gt«ea femz «arr ?trarfe
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ~ 3TI""{~ lTI1im cITT" Rli-;ta, ffiatfit Rt it sft ztr snaffa far star ? itmm
gt«ea, #tasat« green vi ham srf@ta +arrf@raw (4raff@er) fa, 1982 fReaz
Attention in invited to the rules cover.ing these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr green, #a sgrar greengta sflt na@raw (Re) h If arfhtata
°il"cficioi.tfliil (Demand)~~ (Penalty) cfif 10%¥\Jffrr~~it ~l~ifch, 3TT~¥\Jff!T
10~~it (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Rtst g[ea sit aatan eh siasfa , gR@agtafr# "f!iiT (Duty Demanded) I

( 1) '©6 (Section) 1 lD t%GRmftcr 'D"fu;
(2) furraa fez #Rtuf;
(3) rd #fezfit aft 6 hazarzuf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall ndt exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zr sere 4fasf f@2rawhwzt greenrrar gen rr area(Ra gtatflu sggreen 10%gar st uzt hearawe faa(fa gt aa ave#10% ratr Rt sr raft?l
In view of above, an appeal against this order shall lie be n

payment of 10% of the duty demanded where duty or duty and pe e,
or penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

This order arises out of the two (02) appeals filed byMIs. Kiran Construction,

2, Motisagar Society, Visnagar Link Road, Mehsana Industrial Estate, Gujarat, ­
384002 [hereinafter referred to as the appellant] against OIO

No.152/AC/DEMJI\1EH/ST/Kiran Construction/2021-22 dated 01.04.2022 and OIO

No. 80/AC/DEM/MEH/ST/Kiran Construction/2022-23 dated 20.06.2022

[hereinafter referred to as the impugned orders] passed by Assistant Commissioner,

Central GST, Division : Mehsana, Commissionerate : Gandhinagar [hereinafter

referred to as the adjudicating authority]. Since the issue involved is same in both

the appeals viz. GAPPL/COM/STP/1803/2022 and GAPPL/COM/STP/2663/2022,

they are being decided together vide this OIA.

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. ABHPM8548ST001 and are engaged in providing taxable

services. As per the infonnation received from the Income Tax department,

discrepancies were observed in the total income declared by the appellant in their

ST-3 Returns when compared with their Income Tax Return (ITR-5) and details of

Form 26 AS for the period F.Y. 2014-15, FY. 2015-16 and FY. 2016-17.

Accordingly, email dated 08.05,2020 and 19.06.2020 were forwarded to the

appellant calling for the details of services provided during the period F.Y. 2014-15,

F.Y. 2015-16 and F.Y. 2016-17. The appellant did not submit any reply. However,

the jurisdictional officers considered that the services provided by . the appellant

during the relevant period were taxable under Section 65 B (44) of the Finance Act,

1994 and the Service Tax liability for the FY. 2014-15, FY. 2015-16 and F.Y.

2016-17 was determined on the basis of value of 'Sales of Services' under

Sales/Gross Receipts from Services (Value from ITR) and Form 26AS for the

relevant period as per details below :

Sr. Period Differential Taxable Value as I Rate of Service Tax short- ·
No. (F.Y.) per Income Tax data vis-a-vis Service Tax paid / not-paid

ST-3 Returns (in Rs.) (in Rs.)
1 2014-15 44,95,048/- 12.36% 5,55,587/-
2 2015-16 36,33,551/- 14.5% 5,26,865/­
+ 2016-17 32,25,756/- 15% 48,38,630/-.)

2.1 The appellant was issued Show Cause Notice from F.No. IV/16-

13/TPI/PI/Batch3C/2018-19/Gr.II/3596 dated 25.06.2020 (SCN-1 for short) for the

period F.Y. 2014-15, wherein it was proposed to re amounting to
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3#.
Rs.5,55,587/- for the period F.Y.2014-15 under the proviso to Section 73 (I) of the

Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994.

Imposition ofpenalty was proposed under Section 77 (2), 77C and 78 ofthe Finance

Act, 1994.

2.2 Another Show Cause Notice from F.No. V.ST/11A-38/Kiran/2020-21 dated

30.06.2020 (SCN-2 for short) was issued to the appellant for the period F.Y. 2015­

16 and F.Y. 2016-17, wherein it was proposed to recover service tax amounting to

Rs. 10,10,728/- under Section 73 (1) of the Finance Act, 1994, along with interest
'

under Section 75 of the Finance Act, 1994. Imposition of penalty was proposed

under Section 77 (2), 77C and 78 ofthe Finance Act, 1994.

3. SCN-1 was adjudicated vide OIO No.152/AC/DEM/MEH/ST/Kiran

Construction/2021-22 dated 01.04.2022 which was passed ex-parte. The demand for

service tax was confirmed along with interest. Penalty equivalent to the service tax

confirmed were also imposed under Section 78 ofthe Finance Act, 1994 alongwith

option for reduced penalty under proviso to clause (ii), alongwith other penalties.

3.1 SCN-2 was adjudicated . vide impugned order (OIO No.

80/AC/DEM/MEHI/ST/Kiran Construction/2022-23 dated 20.06.2022). Considering

the submissions ofthe appellant demand for service tax amounting to Rs. 7,37,763/­

was confinned along with interest. Penalty equivalent to the service tax confirmed
. .

was imposed under Section 78 of the Finance Act, 1994 alongwith option for

reduced penalty under proviso to clause (ii). Penalty amounting to Rs.10,000/- was

imposed under Section 77(2) of the Finance Act, 1994 and Penalty @ Rs.200/- per

day till the date of compliance or Rs. 10, 000/- whichever is higher under the

provisions of Section 77(1)(c) of the Finance Act, 1994. Demand of service tax

amounting to Rs. 2,72,965/- was dropped.

3. Being aggrieved with the impugned orders, the appellant have filed the instant

appeals on the following grounds :

(@) The appellant are a Proprietorship finn registered under service tax and

engaged in providing 'Works Contract Service' i.e Civil Construction

work. During the relevant period they h ·h.J,,:!"1"1'",t, >!<>a, ervice Tax Return

(ST-3) and have declared turnover as pause
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Sr.No Period Declared Turnover as per ST-3 Return.
1. F.Y. 2014-15 Rs. 2,13,09,960/­
2. F.Y. 2015-16 Rs. 2,15,75,355/­
3. F.Y. 2016-17 Rs. 2,75,44,830/­

I

The have paid Service Tax as per the above declared taxable values.

(ii) The adjudicating authority has erred both in law and on facts. The demand

was confirmed by wrongly invoking the extended period of limitationas

there was no fraud, collusion or willful misstatement or suppression of

facts in their case. Further, the impugned order has failed to establish the

ingredients of invoking the extended period.

(iii) Regarding SCN-2, the SCN was issued on 25.06.2020, i.e after expiry of

30 months period after filing ofthe ST-3 Return. Therefore the SCN itself

is time barred. Further, the adjudicating authority has failed to consider the

fact that an amount ofRs. 31,48,061/- was exempted from Service Tax in

terms of Notification No. 25/2012-ST dated 20.06.2012 vide impugned

order dated O 1.04.2022. However, the same adjudicating authority has

accepted the fact of exempted services in respect of the same service

receiver and extended the benefit vide impugned order dated 20.06.2022.

(iv) Penalty was wrongly imposed in terms of Section 78 of the Finance Act,

1994 as there was no suppression of facts. Similarly, Penalty imposed

under Section 77 ofthe Finance Act, 1994 was incorrect as they have never

failed to furnish any information to the department.

(v) They submitted copies ofAudited Financial statement for the period FY.
• ¢

2015-16 and F.Y. 2016-17; copy ofReconciliation statement for the period

FY. 2014-15, F.Y. 2015-16 and F.Y. 2016-17. Copy ofWork Order from

the Commissionerate of Health, Gandhinagar in respect of services

provided by them to the Project Implementation Unit falling under the said

office. Copy ofLedger account ofTotal turnover and Service Tax liability

for the period F.Y. 2014-15, FY. 2015-16 and F.Y. 2016-17. Copies of

Work Orders received from the Gujarat Water Supply and Sewerage Board

(GWSSB), Govt. of Gujarat. Copies of work orders received from the

Gujarat Police Housing Corporation Limited (GPHCL), Gandhinagar,

Copies ofwork orders received from MIs ONGC Limited. Copy ofwork

order received from Mis Engineering Professional Co. Pvt. Limited

(EPCO), Surat.

Page 6 of 11
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4. Personal hearing in case ofboth the appeals"was held on 04.08.2023. Shi

Daxesh M. Thakkar, Advocate, appeared on behalf of the appellant for hearing. He

reiterated the submissions made in the appeal memorandum and the additional

submission. He submitted that they have provided Works Contract Services to

General Hospital, Mehsana and to GWSSB. At Para-23 of the impugned order dated

20.06.2022 the adjudicating authority has accepted said fact. However, at Para-24 of

the said impugned order he has interpreted wrongly, as the services provided were.

covered under exemption vide Sr.No. 12€ of the Mega exemption Notification No.

25/2012-ST dated 20.06.2012 and not under Sr.No. 12(a) of the said notification as

wrongly assumed by the adjudicating authority. They also submitted that the value

taken from Form 26AS was factually inclusive of Service Tax. If all the submissions.
of the appellant are taken into account the tax liability is already discharged and ST-

03 Returns were correctly filed. In view of the same he requested to set aside the
impugned order.

5. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, additional submissions, submissions made during personal hearing

and materials available on records. The issue before me for decision is whether the

demand of Service Tax confirmed alongwith interest and penalties vide both the

impugned orders in the fact and circumstances of the case is legal and proper or

otherwise. The demand pertains to the period F.Y. 2014-15, F.Y. 2015-16 and F.Y.
2016-17.

6. It is observed that the appellant are Proprietorship firm engaged in providing

'Works Contract Service' (mainly related to Civil Construction work) and are

registered with Service Tax. During the period F.Y. 2014-15, F.Y. 2015-16 and F.Y.

2016-17 they have filed their ST-3 returns and paid Service Tax. However both the

SCNs were issued on the basis of data received from Income Tax department
without classifying the nature of services in the SCN.

7. I find it relevant here, to refer to the CBIC Instruction dated 26.10.2021,
wherein at Para-3 it is instructed that:

Government ofIndia
Ministry ofFinance

Department ofRevenue
(Central Board ofIndirect Taxes

CX&STWing RoomNo.2
North Block, New Delhi
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Dated- 21October, 202I

To,
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director GeneralDGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities­
reg.

Madam/Sir,

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data.and service tax returns only after
proper verification offacts, may be followed diligently. Pr. Chief Commissioner
/ChiefCommissioner (s) may devise a suitable mechanism to monitor and prevent
issue of indiscriminate, show cause notices. Needless to mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected to pass a judicious order after proper appreciation offacts and
submission ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find

that both the SCNs were issued indiscriminately and mechanically and is vague,

issued in clear violation ofthe instructions ofthe CBIC discussed above. It is further

observed that demand ofservice tax for the period F.Y. 2014-15 was confirmed vide

the impugned order No. 152/AC/DElVIJVIEH/ST/I(iran Construction/2021-22 dated·

0l_.04.2022 which was passed ex-parte in clear violation of the principles ofnatural

justice.

8. It is further observed from the documents submitted by the appellant that they

have filed ST-3 Returns and have declared to have provided services to be covered

under 'Works Contract Service', 'Construction services other than residential

complex including commercial/industrial buildings or civil structures', 'Site

formation Service' and 'Transport ofgoods by road/ Goods Transport Agency(GTA)

service'. They have also declared the GTA services received by them and paid

Service Tax on RCM basis as Service recivers.

8.2 It is. observed that the· adjudicating authority has confirmed demands of

Service Tax in both the impugned order under Section 73(1) of the Finance Act,

1994 invoking the extended period of limitation: In case of SCN-1, I find that the

ST-3 Returns for the period 2014-15 was filed on 25.04.2015 and the SCN was

issued on 25.06.2020 i.e after a period ofmore than 05 years instead ofthe stipulated

time limit of30 months. Further, in case of SCN-2, the ST-3 Returns for the period

2016-17 was filed on 25.04.2017 and the SCN was is ·edo 30.06.2020, which. . <88 a;
A
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:;'. . . ·•i::·
shows that the SCN was issued after a period of38 months instead ofthe stipulated

period of 3 0 months. These facts render both the SCN's are barred by limitation,

incorrect and legally unsustainable. .

8.3 It is further observed that the appellants have filed their ST-3 Returns for the

relevant period and their assessment was not disputed by the department. This

implies that the appellant have made complete disclosures before the department and

the department was aware about the activities being carried out by the appellant and

these facts are not disputed. However, the demand ofservice tax was confirmed vide

both the impugned orders one ofwhich was passed ex-parte, invoking the extended

period oflimitation in terms ofSection 73 (1) ofthe Finance Act, 1994. In this regard

it is relevant to refer the decision ofthe Hon'ble Supreme Court ofIndia in the case

ofCommissioner v. Scott Wilson Kirkpatrick (I) Pvt. Ltd. - 2017 (47) S.T.R. J214

(S.C.)], wherein the Hon'ble Court held that "...ST-3 Returns filed by the appellant .

wherein they . .. . Under these circumstances, longer period of limitation was not
invocable".

8.4 Further, the Hon'ble High Court of Gujarat in the case of Commissioner v.

Meghmani Dyes & Intermediates Ltd. reported as 2013 (288) ELT 514 (Guj.) ruled

that "if:prescribed returns are filed by an appellant giving correct information then
extended period cannot be invoked".

o I also rely upon the decision ofvarious Hon'ble Tribunals in following cases :

(a) Aneja Construction (India) Limited v. Commissioner ofService Tax,
Vadodara [2013 (32)8.T.R. 458 (Tri.-Ahmd.)]

(b) Bhansali Engg. Polymers Limited. v. CCE, Bhopal
[2008 (232)E.L,T. 561 (Tri.-Del.)]

(c) Johnson Mattey Chemical India P. Limited v. CCE, Kanpur
[2014 (34) S.T.R. 458 (Tri.-Del.)]

8.5 In teims ofthe above judicial pronouncements, Ifind that the impugned orders

were passed in clear violation of the settled law and are therefore legally incorrect

and unsustainable. Impugned order dated 0 1.04.2020 being passed ex-parte, the

violations ofprinciples ofnatural justice is also apparent, Therefore, I find that both

the impugned orders are liable to be set asi u-rag nds alone.
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9. it is observed that as per the Form 26 AS submitted by the appellant during

the period F.Y. 2014-15 they have provided services amounting to Rs. 2,22,86,636/­

to Mis Oil arid Natural Gas Commission Limited (ONGC) and services amounting

to Rs. 31,48,061/- to the.Project Implementationi Unit (PIU). Documents submitted

by them also confirm that PIU is under the Commissionerate ofHealth, Government
. .

of Gujarat state. The appellants contended that these facts were submitted by them

before the adjudicating authority, but the same were not considered. I find force in

the argument of the appellant that, services provided to PIU, merit exemption in

terms of Sr.No.12 (e) of Notification No. 25/2012-ST dated 20.06.2012. From the

reconciliation statement submitted by the appellant it is also apparent that they have

paid Service Tax for the remaining amount after considering the exemption. As they

have filed their ST-3 Returns for the period and their assessment was not under

dispute, therefore demand raised for the period F.Y. 2014-15 vide SCN-1 and

confirmed vide impugned order dated O 1.04.2022 is liable to be set aside.

10. I find that as per Form-26AS, during the period F.Y. 2015-16 and F.Y. 2016­

17 the appellants have provided services to Gujarat State Police Housing

Corporation Ltd. (GSPHCL), Gujarat Water Supply and Sewerage Board (GWSSB),

ONGC, Public Health Works Division, Sardar Sarovar Narmada Nigam Limited

(SSNNL), Engineering Professional Co. Pvt. Ltd. and PIU. As contended by them
+ 4 t +

the services provided to GWSSB, Public Health Works Division, Engineering

Professional Co. Pvt. Ltd. and PIU merits exemption from Service Tax in terms of

Notification No. 25/2012-ST dated 20.06.2012. Examining the provisions ofthe said

notification with the facts of the case I find that the appellants are eligible for

exemption vide Sr.Nos. 12 (e) and 25 (a) of Notification No. 25/2012-ST dated

20.06.2012 on the services provided to the above Government.
Companies/Government work as claimed by them.

· :

11. It is observed from the copy of ST-3 Returns for the relevant period submitted

by the appellant, that they have classified the services provided by them under 03

different categories. For the services classified under 'Construction services other

than residential complex, in~luding commercial/ industrial buildings or civil

structures' they have not claimed any exemption. For the services classified under

'Transport of goods by road/Goods transport agency service' they have claimed and

availed the benefit ofpayment of Service Tax on 10 -±ewers harge Mechanism
-· . . .
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(RCM) in terms of Sr.No.7 ofNotification No. 26/2012-ST dated 20.06.2012. In

respect ofServices classified under 'Works Contract Service' they have claimed and

availed the benefit ofPartial Reverse Chargemechanism (50-50) in terms ofSr.No.9

Notification No. 30/2012-ST dated 20.06.2012. These facts are not disputed by the

department, which further confirms that the assessment ofthe appellant submitted

vide their ST-3 Returns were accepted by the department.

11.1 I further find that the adjudicating authority has confirmed the demand of

service tax amounting to Rs. 7,37,763/- as discussed at Para-30 and 31 of the

impugned order. Upon analysing the same in light of the abatement/exemptions

claimed and availed by the appellant vide their ST-3 Returns I find that the

adjudicating authority has failed to extend the benefit of abatement/exemptions

while arriving at the demand. It is further observed from the reconciliation statement

submitted by the appellant that upo_n extending the benefit ofabatement/exemptions

eligible to the appellant during the period F.Y. 2015-16 and F.Y. 2016-17 the
demand ofservice tax is nullified.

12. In view ofthe above discussions, I am ofthe considered view that the demand

for service tax amounting to Rs. 5,55,587/- and Rs.7,37,763/- confirmed vide both

the impugned orders along with interest and penalty are liable to be set aside being

unsustainable both on grounds· of law as well as on merits. As the demand fails to

sustain, the question ofinterest and penalty does not arise.

13. Accordingly, both the impugned orders dated 01.04.2022 and 22.06.2022 are

set aside_ and the appeal filed by the appellants are allowed.

14. rfaaaf at asfr n?art arfqzrr 3qhnad fatrral

The appeals filed by the appellant stands disposed ofin above terms.

d"Sn-,
(Shiv PrataSingh)

Commissioner (Appeals)
Date: - 23.

Attes

(Somnat! . haudhary)
Superintendent(Appeals),
CGST, Ahmedabad.
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BY RPAD I SPEED POST

To

1\11/s Kiran Construction,
2, Motisagar Society,
Visnagar Link Road,
Mehsana Industrial Estate,
Mehsana, Gujarat- 384002

Copy to:

I. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone. .

2. The Principal Commissioner, CGST, Gandhinagar.

3. The Deputy/Asistant Commissioner, Central GST, Division-Mehsana,
Commissionerate - Gandhinagar

4. The Assistant Commissioner (HQ System), CGST, Gandhinagar.
{for uploading the OIA)

5.Guard File.

6. P.A. File.
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