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Arising out of Order-In-Original No. 152/AC/DEM/MEAH/ST/Kiran Construction/2021-22 dt.
01.04.2022 & Order-In-Original No. 80/AC/DEM/MEH/ST/Kiran Construction/2022-23 |
dated 20.06.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate.

()

erfrerand T ST AT S T/ M/s Kiran Construction, 2, Motisagar Society, Nr. Railway
(&) | Name and Address of the Crossing, Visnagar Link Road, Mehsana Industrial Estate,
Appellant Gujarat - 384002.
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Any person aggrieved by this Order in-Appeal may file an appeal or revision
application, as the one may be agamst such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Seeretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub- section (1) of Section-
35 ibid : - '
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of processiﬁg of the goods in a warehouse or in storage whether in -a factory or in a
warehouse. '
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In case of rebate of duity of excise on gocds exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
“exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '
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- Credit of any duty allowed to be utilized towards payment of excise duty on final -
pfoducts under the provisions of this Act or the ‘Rules made there under and such -
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944,‘un'Eie‘r Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.’ ‘
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. :

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Ceritral Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied«by z~fee of
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refund is upto 5 Lac, 5 Lac to 50 Lac and; above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Reglstar of a branch of any nominate public
sector bank of the place where the bench of any normnate public sector bank of the

place where the bench of the Trlbunal is 31tuated
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In case of the order covers a number of order-in-Original, fee for each O.LO.
shrould be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each..
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, FeETT SEATET Yo Td ATt Srieher = eer (Reee) T wi erdie & WA
¥ s (Demand) TF €€ (Penalty) %7 10% T8 ST AT effaTd gl GIeriieh, STEHad T4 STl
10 %UE €T g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken,;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.
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or penalty, where penalty alone is in dispute.”
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- ORDER-IN-APPEAL

This order arises out of the two (02) appeals filed by M/s. Kiran Construction;
2, Motisagar Society, Visnagar Link Road, Mehsana Industrial Estate, Gujarat -
384002  [hereinafter referred to as the appellant] againsti QIO
No.152/AC/DEM/MEH/ST/Kiran Construction/2021-22 dated 01.04.2022 and OIO

No. 80/AC/DEM/MEH/ST/Kiran Construction/2022-23  dated '20;06.2022 "

. [hereinafter referred to as the impugned orders] passed by Assistant Commissio_ner,
Cen’tral GST, Division : Mehsana, Commissionerate : Gandhinagar [hereinafter
referred to as the‘adjudicating authority]. Since the issue involved is same in both
the appeals viz. GAPPL/COM/STP/1803/2022 and GAPPL/COM/STP/2663/2022,
they are being decided together vide this OIA.

2. Briefly stated, the facts of the case are that the appellant were holding Service
Tax Registration No. ABHPMS8548ST001 and are engaged in providing taxable
services. As per _the information received from the Income Tax department,
discrepancies were observed in ‘the total income declared by the appellant in their
ST-3 Returns when cornpared iNith their Income Tax Return (ITR-5) and details of

Form 26 AS for the period F.Y. 2014-15, F.Y. 2015-16 and E.Y. 2016-17.

Accordmgly, email dated 08.05.2020 and 19.06.2020 were forwarded to the

appeﬂam calling for the detaiis of services provided during the period F.Y. 2014-15,
F.Y. 2015-16 and F.Y. 2016-17. The appellant did not submit any reply. However,
the jurisdictional officers considered that the services provided by the appellant
during the relevant period were ta}iable under Section 65 B (44) of the Finarice Act,
1994 and fhe Service Tax liability for the F.Y. 2014-15, F.Y. 2015-16 and F.Y.
2016-17 was determined on the basis of value of ‘Sales of Services’ under
Sales/Gross Receipts from Services (Value from ITR) and Form 26AS for the

relevant period as per details below :

Sr. | Period Differential Taxable Valueas | Rate of Service Tax short- -
No. | (F.Y) per Income Tax data vis-&-vis Service Tax | paid / not-paid
ST-3 Returns (in Rs.) _ (in Rs.)
1 2014-15 44.95,048/- ' 12.36% 5,55,587/-
2 2015-16 36,33,551/- ' 14.5% 5,26,865/-
3 2016-17 32,25,756/- ° 15% 48,38,630/-

2.1 The appellant was issued Show Cause Notice from F.No. IV/16-
13/TP1/PI/Batch3C/2018- 19/Gr 11/3596 dated 25.06.2020 (SCN-1 for short) for the
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Rs.5,55,587/- for the period F.Y.2014-15 unde'r“the:ggi‘bviso to Section-73 (1) of the
'Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994.
Imposition of penalty was proposed under Section 77 (2), 77C and 78 of the Finance
Act, 1994. |

2.2 Another Show Cause Notice from F.No. V.ST/11A-38/Kiran/2020-21 dated
30.06.2020 (SCN-2 for short) was issued to the appellant fdr the period F.Y. 2015~
16 and F.Y. 2016-17, wherein it was proposed to recover service tax amounting to
Rs. 10,10,728/— under Section 73 (1) of the Finance Act, 1994, along with interest
under Section 75 of the Finance Act, 1994. Imposition of penalty was proposed
under Section 77 (2), 77C and 78 of the Finance Act, 1994 .

3. SCN-1 was adjudicated vide OIO No.152/AC/DEM/MEH/ST/Kiran
Construction/2021-22 dated 01.04.2022 which was passed ex-parte. The demand for
service tax was conﬁrmed along with interest. Penalty equivalent to the service tax
confirmed were also imposed under Section 78 of the Finance Act, 1994 alongwith

option for reduced penalty under proviso to clause (ii), alongwith other penalties.

3.1 SCN-2 was adjudicated. vide impugned order (OIO No.
SO/AC/DEM/MEH/ST/Kiran Construction/2022f23 dated 20.06.2022). Considering
the submissions of the appellant demand for service tax améunting to Rs. 7,37,763/-
was confirmed along with interest. Penalty equivalent to the service tax confirmed
was impoéed under Section 78 of the Finance Act, 1994 alongwith option for
reduced penalty under proviso to clause (ii). Penalty amounting to Rs. 10,000/- was
" imposed under Section 77(2) of the Finance Act, 1994 and Penalty @ Rs.200/- per
day till the date of compliance or Rs. 10, 000/- whichever is higher under the
provisions of Section 77(1)(c) of the Finance Act, 1994. Demand of service tax

amounting to Rs. 2,72,965/- was dropped.

3. Beingaggrieved with the impugned orders, the appellant have filed the instant

appeals on the following' grounds :

{i)  The appellant are a Proprieforship firm registered under service tax and

engaged in providing ‘Works Contract Service’ i.e Civil Construction
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Sr. No | Period Declared Turnover as per ST-3 Return.
1. F.Y.2014-15 Rs. 2,13,09,960/-
2. | F.Y.2015-16. |Rs.2,15,75,355/
3. F.Y.2016-17 | Rs. 2,75;44,830/—

The have paid Service Tax as per the above declared taxable values.

(i)

(ii)

(iv)

)

The adjudicating aufhority has erred both in law and on facts. The demand
was- confirmed by wrongly invoking the extended period of limitation as
there was no fraud, collusion or willful misstatement or suppression of
facts in their case. Further, the impugnéd order has failed to establish the
ingredients of invoking the extended period. |
Regarding SCN-2, the SCN was issued on 25.06.2020, i.e after expiry of
30 months period after filing of the ST-3 Return. Therefore the SCN itself
is time barred. Further, the adjudicating authority has failed to consider the
fact that an amount of Rs. 31,48,061/- was exempted from Service Tax in
terms of Notification No. 25/2012-ST dated 20.06.2012 vide impugned
order dated 01 .04.2022. However, the same adjudicating authorify has
accepted the fact of exempted services in respect of the same service
receiver and extended the benefit vide impugned Aorder dated 20.06.2022.
Penalty was wrongly imposed in terms of Section 78 of the Finance Act,
1994 as there was no silippression of facts. Similarly, Penalty imposed
under Section 77 of the Finance Act, 1994 was incorrect as they have never,
failed to furnish any information to the départment. |

They submitted copies of Audited F inancial statement for the peribd FY.
2015-16 and F.Y. 2016-1 7; copy of Rec;ﬁnciliation statement for the period
F.Y.2014-15,F.Y. 2015-16 and F.Y. 2016-17. ’Copy of Work Order from
the Commissionerate of Health, Géncihinagar in respect of services
prdvided by therri to the Prpject Implementation Unit falling under the said
office. Copy of Ledger abcdunt of Total turnover and Service Tax liability
for the period F.Y. 2014-15, F.Y. 2915-16 and F.Y. 2016-17. Copies of
Work Orders received ﬁdm the Guj arat Water Supply and Sewerage Board
(GWSSB), Govt. of Gujara{. Copies of work orders received from the
Gujarat Police Housing Cdrporation Limited (GPHCL), Gandhinagar.
Copies of work orders received from M/s ONGC Limited. 'C'opy of work
order received from M/s Engineeririg Professional Co. Pvt. Limited

(EPCO), Surat. 7/ 2TV St
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4. Personal hearmg in case of both the appeals*‘was held on 04. 08 2023. Shri
Daxesh M. Thakkar, Advocate, appeared on behalf of the appellant for hearing. He
reiterated the submissions made in the appeal memorandum and the additional
submission. He submitted that they have provided Works Contract Services to
General Hospital, Mehsana and to GWSSB. At Para-23 of the impugned order dated
20.06.2022 the adjudicating authority has accepted said fact. However, at Para-24 of
the said impugned order he has interpreted wrongly, as the services provided were
covered-under exemption vide Sr.No. 12€ of the Mega exemption Notification No.
25/2012-ST dated 20.06.2012 and not under Sr.No. 12(a) of the said notification as
wrongly assumed by the adjudicating authority. They also submitted that the value -
taken from Form 26AS was factually inclusive of Service Tax. If all the submlssmns
of the appellant are taken into account the tax liability is already dlscharged and ST-
03 Returns were correctly ﬁled In view of the same he requested to set a31de the

1mpugned order.

5. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, additional submissions, submissions made during personal hearing
and materials available on records. The issue before me for decision is whether the
~demand of Service Tax confirmed alongwith interest and penalties vide both the
impugned orders in the fact and circumstances of the case is legal and proper or
otherwise. The demand pertains to the period F.Y.2014-15,F.Y. 2015-16 and F.Y.
2016-17. |

r

6. It is observed that the appellant are Proprietorship firm engaged in providing
‘Works Contract Service’ (mainly related to Civil Construction work) and are
registered with Service Tax. During the period F.Y. 2014-15,F.Y. 2015-16 and F.Y.
2016-17 they have filed their ST-3 returns and paid Service Tax. However both the
SCN’s were issued on the basis of data received from Income Tax department

without cla331fy1ng the nature of services in the SCN.

7. I find it relevant here, to refer to the CBIC Instruction dated 26.10. 2021

wherein at Para-3 it is 1nstructed that:

Government of India
Ministry of Finance
Department of Revenue
(Central Board of ndirect Taxes & C.
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Dated- 215 October, 2021

7o, _
All the Pr. Chief Commzsszonezs/Chzef Commzssroners of CGST & CX Zone, Pr.
Director General DGGI

Sub]ecz‘ —Indzscreez‘ Show-Cause Notices (SC']\ s) issued by Service Tax Authorities-
reg.

Madam_/ Sir,

3. It is once aguin reiterated that instructions of the Board 10 issue show cause
‘notices based on the difference in ITR-TDS data.and service tax returns only after
proper verification of facts, may be followed diligently. Pr. Chief Commissioner
/Chief Commissioner (5) may devise a suitable mechanism to monitor and prevent
issue of indiscriminate show cause notices. Needless to mention that in all such
cases where the notices have alresdy been issued, adjudicating authorities are
expected to pass a judicious ovder afier proper tzppreczatzorz of facts and
submzission of the noficee

Conmdeung the facts of the case and the speclf ¢ Instructions of the CBIC, I find
that both the SCNs were issued mdzccrlmmate ly and mechanically and is vague,
issued in clear violation of the instructions of the CBIC discussed above. It is further

observed that demand of service tax for the period F.Y. 2014-15 was confirmed vide

the impugned order No. 152/AC/DEMMEH/ST/Kiran Construction/2021-22 dated’

01.04.2022 which was passed ex-parte in clear violation of the princiioles of natural

justice.

8.  Itis further observed from the documents submitted by the appellant that they

have filed ST-3 Returns and have declared to have provided services to be covered

under ‘Works Contract Service’, ‘Construction services other than residential
complex including commercial/industrial buildings or civil structures’, ‘Site

- formation Service’ and “Transport of goods by road/ Goods Transport Agency(GTA)

service’. They have also declared the GTA services received by them and paid

Service Tax on RCM basis as Service recivers.

8.2 It is observed that the adjudicating authority has confirmed demands of’

Service Tax in both the impugned order under Section 73(1) of the'Finance Act,
1994 invoking the extended period of limitation: In case of SCN-I, I find that the
ST-3 Returns for the period 2014-15 was filed oh 25.04.2015 and the SCN lwas
issued on 25.06.2020 i.e after a period of more than 05 years instead of the stipulated

time limit of 30 months. Further, in case of SCN-2, the ST-3 Returns for the period
2016-17 was filed on 25.04.2017 and the SCN was is &ed""@ 30.06.2020, which

Fp
g, ¢
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shows that the SCN was issued after a period of 38 months instead of the stipulated
period of 30 months. These facts render both the SCN’s are barred by limitation,

incorrect and legally unsustainable.

8.3  Itis further observed that the appellants have filed their ST-3 Returns for the
relevant period and their assessment was not disputed by the department. This
implies that the appellant have made complete disclosures before the department and
the department was aware about the écfivities being carried out by the appellant and
these facts are not disputed. However, the demand of service tax was confirmed vide
both the impugned orders one of which was passed ex-parte, invoking the extended
period of limitation in terms of Section 73 (1) of the Finance Act, 1994. In this regard
it is relevant to refer the decision of the Hon’ble Supreme Court of India in the case
of Commissioner v. S’cott Wilson Kirkpatrick (I) Pvt. Ltd. - 2017 (47) S.T.R. J214
(5.C.)], wherein the Hon’ble Court held that “...ST-3 Returns filed by the appéllcmt ‘.

wherein they .... Under these circumstances, longer period of limitation was not

invocable”.

8.4 'Further, the Hon’ble High Court of Gujarat in the case of Commissioner v.
Meghmani Dyes & Intermediates Ltd, reported as 2013 (288) ELT 514 (Guwj.) ruled

that j prescribed returns are filed by an appellant oinge correct information then

extended period cannot be mvoked ”

¢ I also rely upon'the decision of various Hon’ble Tribunals in following cases :

(a) Aneja C’onslrucz‘zon (India) Limited v. Commissioner of Service Tazx,
Vadodara [2013 (32) S.T.R. 458 (Tri.- -Ahmd.)]

| «(b)  Bhansali Engg. Polymers Limited. v. CCE, Bhopal
[2008 (232)E.L. .T. 561 (Tri.-Del.)]

(c)  Johmson Mattey Chemical India P. Limited v. CCE, Kanpur
[2014 (34) S.T.R. 458 (Tri.-Del.)]

85 Intetms of the above judicial pronouncements, I find that the impugned orders
were passed in clear violation of the settled law and are therefore legally incorrect
and unsustainable. Impugned order dated 01.04.2020 being passed ex-parte, the -

violations of principles of natural justice is also apparent. Therefore, I find that both

the i1npuglled orders are liable to be set aside P4
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9. Itis observed that as per the Form 26 AS submitted by the appellant during
_ the period F.Y. 2014-15 t_hey have provided services amounting to Rs. 2,22,86,636/~
to M/s Oil ard Natural Gas Commission Limited (ONGC) and servi.ces amounting
to Rs. 31,48,061/- to the Project Implementatiori Unit (PIU). Documents submitted
by them also confirm thaf PIU is @mdér the Commissionerate of Health, Government
of Guj:arat sta_té. The appellants contended that these facts were submitted by them
before the adjudiéating authority, but the same were not considered. I find force in
’L’he argument of the appellant that, services provided to PIU, merit exemption in
terms of Sr.No.12 (e) of Notification No. 25/2012-ST dated 20.06.2012. From the
reconciliation statement submitted by the appellant it is also apparent that they have
paid Seﬁicé~ Tax for the remaining amount after considering the exemption. As they
hav'e filed their ST-3 Returns for thé period and their aésessment was not under
disptit@ therefore demand raised for the period F.Y. 2014-15 vide SCN-1 and
confirmed vide impugned order dated 01.04.2022 is liable to be set aside.

10. I find that as per Form-26AS, during the period F.Y. 2015-16 and F.Y. 2016-
17 the appellants have provided services io Gujarat State Police Housing
Corporation Ltd. (GSPHCL), Gujarat Water Supply and Sewerage Board (GWS SB),
ONGC, Public Health Works Division, Sardéf Sarovar Narmada Nigam Limited
(SSNNL), Enginéei‘ingProfes'sior;al Co. Pvt. :L_f[d‘. and PIU. As oontended by them
the 'serviceé provided to GWSSB, Ptﬁblic Héakgh Works Division, Engineering
Professional Co. Pvt. Ltd. and PHJ merits ex'einption from Service Tax in terms of
Notification No. 25/2012-ST dated 20.06.2012. Examining the provisions of the said
notification with the facts of the case I find that the appellants are eligible for
-exemption vide Sr.Nos. 12 (e) and 25 (a) of Notiﬁcation No. 25/2012-ST dated
20.06.2012 on the services provide& to the above Government

Co1npé1nies/Govemment work as claimed by ther%;.t.

11, Itisobserved from the éopy of §T-3 Returns for the relevant period submitted
by the appellant, that they have classified the services provided by them under 03
different oategories. For the services classified under ‘Construction services other
than residential complex, including commercial/ industrial buildings or civil
structures’ they have not claimed any exemptioﬁ. For the services classified under
“Transport of goods by road/GoodsAtransport agency service’ they have claimed and

availed the benefit of payment of Service Tax on 100% Beverse Charge Mechanism

4,

Page 10 of 11

FIeI,
<WE COy,

'Z}‘\



’/-7 “ﬁ?&ﬁ%ﬁ u i .')';?"ff}‘;‘
T Ry :;%a ;}’gﬁlﬁe 50
. Lf' gl .

1 "

T
LRAREN & FREEL SRRt

~ 24 RNo.GAPPL/COM/STP/1803, 2663/2022

a: B
kS #

(RCM) in terms of Sf.No.7 of Notification No. 26/2012-ST dated 20.06.2012. In
respect of Services classified under ‘Works Contract Service’ they have claimed and
availed the benefit of Partial Réverse Charge mechanism (50-50) in terms of Sr.No.9 |
Notification No. 30/2012-ST dated 20.06.2012. These facts are not disputed by the
department, which further confirms that the assessment of the appellant submltted
vide their ST-3 Returns were accepted by the department. '

11.1 T further find that the adjudiéating‘ authority has confirmed the demand of
service tax amounting to Rs. 7,37,763/- as discussed at Para-30 and 31 of the
imipugned order. Upon analysing the same in light of the abatement/exemptions
claimed and availed by the appellant vide their ST-3 Returns I find that the
. adjudicating authority has failed to extend the benefit of abatement/exemptions
| while arriving at the demand. It is further observed from the reconciliatiori statement
submitted by the appellant that upon extending the benefit of abatemen"t/exelnptioné'
eligible to the appellant during the period F.Y. 2015-16 and F.Y. 2016-17 the

demand of service tax is nullified.

12, Inview ofthe above discussions, I am of the considered view that the démand
for service tax amounting to Rs. 5,55,587/- and Rs.7,37,763/- confirmed vide both
the impugned orders along with interest and penalfy are liable to be set aside being
unsustainable both on grounds of law as well as on merits. As the demand fails to

sustain, the question of interest and penalty does not arise.

13.  Accordingly, both the impugned orders dated 01.04.2022 and 22.06.2022 are
set aside and the appeal filed by the appellants are allowed. | '

14, st g oot o S adter T fveRT Swies s 3 R s
The appeals filed by the appellant stands disposed of in above terms.

.
!

g W NA!
(Shiv Pm@{p’}ﬁ%gh&
Commissioner (Appeals)

Supermtendent(Appeals)
CGST, Ahmedabad.
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BY RPAD / SPEED. POST

To

M/s Kiran Construction,

2, Motisagar Society,
Visnagar Link Road,
Mehsana Industrial Estate,
Mehsana, Gujarat - 384002

Copy to:

[F8)

5" Guard File.

6.

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zore. |
2.

The Principal Commissioner, CGST, Gandhinagar.

The Deputy/Asistant Commissioner, Central GST, Division-Mehsana,

Commissionerate — Gandhinagar

The Assistant Commissioner (HQ Systemj, CGST, Gandhinagar.
(for uploading the OIA)

P.A. File.
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